STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

DEPARTMENT OF LAW ENFORCEMENT
CRI M NAL JUSTI CE STANDARDS
AND TRAI NI NG COVM SSI ON

Petiti oner,
VS. Case No. 07-3410PL
ERNEST P. HASKINS, 111,

Respondent .

N N N N N N N N N N N N

RECOMMVENDED CORDER

Noti ce was provided and on Septenber 25, 2007, a formal
hearing was held in this case. Authority for conducting the
hearing is set forth in Sections 120.569 and 120.57(1), Florida
Statutes (2007). The hearing proceeded by video-tel econferencing
between sites in Tall ahassee, Florida, and Jacksonville, Florida.
The hearing was held before Charles C. Adans, Adm nistrative Law
Judge.

APPEARANCES

For Petitioner: Sharon S. Traxler, Esquire
Departnent of Law Enf orcenent
Post OFfice Box 1489
Tal | ahassee, Florida 32302

For Respondent: Ernest P. Haskins, Ill, pro se
Post O fice Box 604
Hlliard, Florida 32046



STATEMENT OF THE | SSUE

Shoul d the Crimnal Justice Standards and Training
Comm ssi on (the Conm ssion) inpose discipline on Respondent in
association with his Law Enforcenent Certificate?

PRELI M NARY STATEMENT

On May 9, 2007, by an Admi nistrative Conplaint in Case
No. 22747, the Conmm ssion accused Respondent of unlawfully
engagi ng in sexual activity with KW, who at relevant tinmes was
allegedly 16 and 17 years old. Such activities allegedly took
pl ace between January 2002 and May 2003. By these actions,
Respondent was all eged to have violated the provisions of Section
794.05, Florida Statutes, or any lesser included offense, as well
as Section 943.1395(7), Florida Statutes, and Florida
Adm ni strative Code Rule 11B-27.0011(4)(a), by the failure to
mai ntain the qualifications established in Section 943.13(7),
Florida Statutes, required of a |law enforcenent officer in
Fl orida, that he or she nmintain good noral character.

The Comm ssion all owed Respondent an opportunity to elect a
response to the charges by executing a form provided him
Respondent chose the option to dispute the allegations of fact in
the Adm nistrative Conplaint. That choice was nmade by executing
the formand was considered a petition for a formal hearing

pursuant to Section 120.57(1), Florida Statutes. The el ection of



ri ghts was executed on May 30, 2007, before a Florida Notary

Publ i c.

By this election, Respondent wote that he disputed, "al
material facts set forth in the Admnistrative Conplaint. This
is understood to refer to the underlying factual allegations
concerning all eged unl awful conduct directed to K W

On July 24, 2007, the Division of Adm nistrative Hearings
(DOAH) received the case from Petitioner requesting the
assignment of an adm nistrative |aw judge to conduct a fornal
hearing to resolve the material facts in dispute. The case was
assigned as DOAH Case No. 07-3410PL to be considered by the
under si gned.

On July 31, 2007, a Notice of Hearing by Video Tel e-
conference was provided the parties setting forth Septenber 25,
2007, as the hearing date.

At hearing Petitioner presented KW as its w tness.
Petitioner's Exhibit nunbered one was admtted.

Respondent offered Respondent's Exhibit nunbered one, a
therapy summary purportedly authored by Tina M Larson, L.MH C
concerning the witness K W and Respondent's Exhi bit nunbered
two, a conposite constituted of a Florida Departnent of Law
Enf orcenent investigative report that included the summary of

remar ks made by persons interviewed by the report witer.



Wen of fered, the Respondent's Exhibits nunbered one and two were
avai l abl e to Respondent in his location in Jacksonville, Florida,
but not to the other participants in the hearing, |ocated in

Tal | ahassee, Florida. Petitioner through counsel objected to the
adm ssion of the exhibits. They were not admtted. Respondent
was allowed to forward his exhibits to be maintained with the
record as rejected exhibits. This he did. They are narked as
Respondent's Exhi bits nunbered one and two, unadmtted.
Petitioner's counsel had no interest in receiving copies of
Respondent's Exhibits to be nmaintained with the record.

Respondent's Exhibits were forwarded with a three-page cover
| etter authored by Respondent. Respondent failed to provide a
copy of the three-page cover letter to Petitioner's counsel. As
a consequence, on Septenber 28, 2007, a Notice of Ex Parte
Comruni cation in association with the three-page cover letter was
entered allowing Petitioner to rebut the ex parte communication.
No rebuttal has been submtted. § 120.66, Fla. Stat. (2007).

Part of the three-page cover |letter described constituted an
attenpt at further argunent concerning the adm ssion of
Respondent's Exhi bits nunbered one and two. That portion of the
| etter has not been considered in preparing the Recomended
Order. The bal ance of the three-page cover letter is constituted
of further argunment concerning the case history involving

al l egations pertaining to Respondent and his relationship with



K.W and efforts to resolve the dispute. That portion of the
t hree- page cover |etter has been revi ewed and considered in
prepari ng the Reconmmended Order. Those matters will be discussed
in the conclusions of |aw.

On Cctober 9, 2007, the hearing transcript was filed with
DOAH. Petitioner filed a Proposed Reconmended Order which has
been considered in preparing the Recormended Order.

FI NDI NGS OF FACT

1. Respondent was born January 21, 1963. He hol ds Law
Enf orcenent Certificate nunber 140861 issued by the Commi ssion on
October 1, 1993.

2. At all tinmes relevant to the inquiry, Respondent worked
as a |law enforcement officer with the Fernandi na Beach Police
Depart ment, Fernandi na Beach, Florida.

3. KW is a female born on January 3, 1986. Between
January 2002 and May 2003 she lived in Fernandi na Beach, Florida.
At the times relevant to the case she was 16 or 17 years ol d.
During this period she attended high school in Fernandi na Beach,
Florida. Wiile in high school she was a nmenber of a club known
as the Explorers. This was an organi zation unaffiliated with the
school district. |Its affiliation was with the Fernandi na Beach

Pol i ce Departnent.



4. As a nenber of the Explorers, KW would ride along with
police officers in their patrol cars to | earn about the officers
job duties and participate in comunity service.

5. KW did ride-a-longs with Respondent in his capacity as
a police officer for the Fernandi na Beach Police Departnent.

K.W rode with Respondent on two or three occasions.

6. Wiile participating in the ride-a-long program
Respondent and K W were intimate on two different occasions.

The intimacy included kissing, touching and oral sex. This
i nvol ved Respondent's penis that came in contact with KW's
nout h.

7. The circunstances that have been described occurred
whi | e Respondent was on duty, wearing the uniformof a | aw
enforcenment officer. The contacts described took place in
Respondent's patrol vehicle. On each occasi on when Respondent
and KW were intimate, these encounters took place in Nassau
County, Florida, once in an area adjacent to Amelia Parkway, and
the second tinme in the area of a construction site.

CONCLUSI ONS OF LAW

8. The Division of Adm nistrative Hearings has jurisdiction
over the parties and the subject matter in this case pursuant to

Sections 120.569 and 120.57, Florida Statutes (2007).



9. By this action, the Comm ssion seeks to discipline
Respondent concerning the | aw enforcenent certificate it issued
him Petitioner bears the burden of proving the allegations in
the Adm nistrative Conpl ai nt before discipline can be inposed
agai nst Respondent's | aw enforcenent certificate. The nature of

t hat proof nust be by clear and convincing evidence. Departnent

of Banki ng and Fi nance Division of Securities and | nvestor

Protection v. Osborne Stern and Co., 670 So. 2d 932 (Fla. 1996);

Ferris v. Turlington, 510 So. 2d 292 (Fla. 1987).

10. The neaning of clear and convincing evidence is

explained in the case In Re: Davey, 645 So. 2d 398 (Fla. 1994),

quoting with approval from Slomowitz v. Wl ker, 429 So. 2d 797

(Fla. 4th DCA 1983).
11. The factual allegations in the case set forth in the
Adm ni strative Conpl aint state:

On or between January 2002 and May 2003, the
Respondent, Ernest P. Haskins II1l, did
unlawful Iy, while being 24 years of age or

ol der, engage in sexual activity with K W,
who at the tinme of such intercourse was 16
and 17 years ol d.

On or between January 2002 and May 2003, the
Respondent, Ernest P. Haskins Ill, did then
whi | e enpl oyed as a Law Enforcenent officer
with the Fernandi na Beach Police Departnent,
engage in sexual contact with another, while
on duty.

12. Based upon the facts alleged, the Conm ssion asserts

t hat :



The actions of the Respondent did violate the
provi sions of Section 794.05 or any | esser

i ncl uded of fenses, Section 943. 1395(7),
Florida Statutes and Rule 11B-27.0011(4)(a),
Fl ori da Adm nistrative Code, in that
Respondent has failed to maintain the
qualifications established in Section
943.13(7), Florida Statutes, which require
that a Law Enforcenent officer in the State
of Florida have good noral character

13. Section 943.1395(7), Florida Statutes, in effect at
tinmes relevant to the case st ated:

(7) Upon a finding by the conm ssion that a
certified officer has not maintai ned good
noral character, the definition of which has
been adopted by rule and is established as a
st at ewi de standard, as required by s.
P43.13{7), the commission may enter an order
i nposi ng one or nore of the follow ng
penal ti es:

(a) Revocation of certification.

(b) Suspension of certification for a period
not to exceed 2 years.

(c) Placenent on a probationary status for a
period not to exceed 2 years, subject to terns
and conditions inposed by the comm ssion. Upon
the violation of such ternms and conditions,

t he comm ssion may revoke certification or

i npose additional penalties as enunerated in
this subsection

(d) Successful conpletion by the officer of
any basic recruit, advanced, or career

devel opnment training or such retraining deened
appropriate by the comm ssion.

(e) Issuance of a reprimand.

14. The rule referred to in the Adm nistrative Conpl ai nt
that deals with the mai ntenance of good noral character is

Florida Adm nistrative Code Rule 11B-27.0011(4)(a), in effect at


http://www.leg.state.fl.us/statutes/index.cfm?App_mode=Display_Statute&Search_String=943.1395&URL=Ch0943/Sec13.htm#0943.13

times relevant to the case. It states:

15.

For the purposes of the Crimnal Justice

St andards and Trai ni ng Conm ssion's

i npl enentation of any of the penalties
specified in Section 943.1395 . . . (7), F.S.,
a certified officer's failure to maintain good
noral character required by Section 943. 13(7),
F.S., is defined as (a) the perpetration
by an officer of an act that would constitute
any felony offense, whether crimnally
prosecuted or not.

Section 943.13(7), Florida Statutes, nentioned in the

Adm ni strative Conplaint and the aforenentioned rule, refers to

the need for an officer to:

16.

Conpl ai nt

Have a good noral character as determ ned

by a background investigation under

procedures established by the comm ssion.

The felony violation alleged in the Adm nistrative

is associated with the provisions of Sections 794. 05,

Florida Statutes in effect at tines relevant to the case, which

st at e:

(1) A person 24 years of age or ol der who
engages in sexual activity with a person 16 or
17 years of age conmts a felony of the second
degree, punishable as provided in s.

s. |[775.083)] or s. |[/75.084] As used in this

section, "sexual activity" neans oral, anal,
or vagi nal penetration by, or union with, the
sexual organ of another; however, sexual
activity does not include an act done for a
bona fi de nedi cal purpose.

(2) The provisions of this section do not
apply to a person 16 or 17 years of age who
has had the disabilities of nonage renoved
under chapter 743.


http://www.leg.state.fl.us/statutes/index.cfm?App_mode=Display_Statute&Search_String=794.05&URL=Ch0775/Sec082.htm#0775.082
http://www.leg.state.fl.us/statutes/index.cfm?App_mode=Display_Statute&Search_String=794.05&URL=Ch0775/Sec083.htm#0775.083
http://www.leg.state.fl.us/statutes/index.cfm?App_mode=Display_Statute&Search_String=794.05&URL=Ch0775/Sec084.htm#0775.084

(3) The victims prior sexual conduct is not
a relevant issue in a prosecution under this
section.

(4) |If an offense under this section directly
results in the victimgiving birth to a child,
paternity of that child shall be established
as described in chapter 742. If it is

determ ned that the offender is the father of
the child, the offender nmust pay child support

pursuant to the child support guidelines
described in chapter 61.

17. Based upon the hearing record and the expl anations by
Respondent, crim nal charges were pursued agai nst Respondent
pertaining to his relationship with KW There is no indication
of any court disposition of the crimnal charges. Therefore,
prosecution of the Adm nistrative Conplaint in the present case is
dependant upon Petitioner's separately proving by clear and
convi nci ng evi dence that Respondent violated Section 794. 05,
Florida Statutes. That proof has been nmade. Respondent engaged
in "sexual activity" with KW in the formof oral sex when he was
24 years of age or older and K W was a person 16 or 17 years of
age. This constituted the comm ssion of a felony of the second
degree as defined in the statute. Based upon this violation,
Respondent has failed to maintain good noral character as referred
to in Section 943.1395(7), Florida Statutes, and defined in
Fl orida Adm nistrative Code Rule 11B-27.0011(4)(a).

18. In his defense, Respondent has argued that Petitioner is
unabl e to pursue the Adm nistrative Conpl aint given the history

of the case. To support his argunent Respondent refers to an
Affidavit of Agreenment to Allow Crimnal Justice Certification to

Expire, in which Respondent by executing the affidavit agreed

10



t hat :

1. This agreenent is voluntary, non-
revocabl e after subm ssion, and permanent
with no opportunity for nodification.

2. | hereby acknow edge that ny certificate
is set to expire on June 30, 2006. | agree
that | wll not use that certification for
any enpl oynent between now and its expiration
date and that | will not ever seek any
renewal thereof.

3. | understand, and hereby waive all rights
under Chapters 120 and 943, Florida Statutes.

4. | understand by waiving ny rights under
Chapters 120 and 943, | amwaiving ny right
to any hearing in regards to ny
certification(s), as well as nmy right to
appeal any final action taken by the
Comm ssi on.

5. | waive ny right to notice any further
proceedi ngs concerning ny certificate(s).

6. | will be notified when this agreenent is
accepted by the Conmm ssion.

The affidavit was executed on February 28, 2006.
19. In response the Commi ssion entered a Final Oder on

April 4, 2006, which stated:

FI NAL ORDER

This matter came before the Crimnal Justice
St andards and Trai ni ng Conm ssion (the

Commi ssion). In a docunent submtted to the
Comm ssi on, the Respondent chose to
voluntarily relinquish his crimnal justice
certification to the Conmm ssion.

FI NDI NGS OF FACT

11



The Respondent chose to voluntarily
relinquish his certification as part of the
resolution of a collateral crimnal matter.
He did so freely and voluntarily. The
Respondent's voluntary relinquishnent is
approved, accepted, adopted and incorporated
herein by reference.

CONCLUSI ONS OF LAW

1. The Comm ssion has jurisdiction over the
parties and the subject matter of this case,

2. The Respondent, by the ternms of his

vol untary relinquishment, has waived his
rights to a hearing pursuant to Chapters 120
and 943, Florida Statutes.

It is therefore ORDERED AND ADJUDGED t hat :

1. The Respondent's voluntary relinquishnment
of his above-referenced crimnal justice
certification is ACCEPTED

2. The Respondent shall imredi ately
surrender to the Comm ssion his crimnal
justice certification(s).

3. This Final Oder will becone effective

upon filing with the Cerk of the Departnent
of Law Enforcenent.

As can been seen, in his affidavit Respondent

characterized the disposition of the case as being one in which

his | aw enforcenment certificate would be allowed to expire. The

Order characterized the disposition as a "voluntary

relinqui shnent. "

G ven the |l ack of accord between the parties, as to the

nature of the disposition of the matters that underlie the present

12



Adm ni strative Conplaint, an Order Setting Aside the Final Oder

dated April 4, 2006, was entered by the Comm ssion. The |later
order was dated August 7, 2006. It states:

This matter cane before the Crimnal Justice
St andards and Trai ni ng Conm ssion (the

Comm ssion) at the public nmeeting on August
3, 2006, in Ponte Vedra Beach, Florida. By
Final Order dated April 4, 2006, the

Comm ssi on accepted the voluntary

relinqui shment of Respondent's | aw
enforcenent certificate. However, upon
revi ew of the docunent submtted by
Respondent titled Affidavit of Agreenent to
Allow Crimnal Justice Certificate to Expire
Respondent clearly does not agree to
relinquish his certificate but agrees to
allowit to "expire" which, under current
statutory and rul e worki ng cannot happen.

The Conmm ssion continues to have jurisdiction
over this matter. Having reviewed this
matter in regards to the Respondent's
certification, it is hereby

ORDERED AND ADJUDCED t hat :

1. The Final Order issued by the Conm ssion
dated April 4, 2006, is hereby VACATED

2. That this matter be remanded back to
staff for further action.

22. Following entry of the August 7, 2006 order, the May 9,
2007, Adm nistrative Conplaint that fornms the basis of the
proceeding to be resolved by formal hearing was issued and
contested by Respondent on Septenber 25, 2007.

23. It is concluded that the parties never arrived at an
i nformal disposition of their differences by stipulation or

agreenment. 8§ 120.57(4), Fla. Stat. For that reason, the case

13



properly proceeded to formal hearing.

24. Disciplinary guidelines are established in Florida
Adm ni strative Code Rule 11B-27.005 pertaining to the violation
described. Wth those guidelines in mnd, a reconmendation for
puni shnment is offered based upon the facts found and concl usi ons
of |l aw reached, absent a prior disciplinary history.

RECOMVENDATI ON

Based upon the consideration of the facts found and the
conclusions of |aw reached, it is

RECOVMENDED:

That a final order be entered finding a violation of the
statutes and rule referred to and revoki ng Respondent's | aw

enforcenent certificate.

DONE AND ENTERED this 1st day of Novenber, 2007, in

Tal | ahassee, Leon County, Florida.

(‘
——— T

CHARLES C. ADAMS

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwv. doah. state. fl. us
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Filed with the Cerk of the
Di vision of Admi nistrative Hearings
this 1st day of Novenber, 2007.

COPI ES FURNI SHED:

Sharon S. Traxler, Esquire
Departnent of Law Enforcenent
Post O fice Box 1489

Tal | ahassee, Florida 32302

Er nest P. Haskins, 111
Post O fice Box 604
Hlliard, Florida 32046

M chael Crews, Program Director
Division of Crimnal Justice

Pr of essi onal i sm Servi ces
Departnent of Law Enforcenent
Post O fice Box 1489
Tal | ahassee, Florida 32302

M chael Ranpage, General Counsel
Depart ment of Law Enforcenent
Post O fice Box 1489

Tal | ahassee, Florida 32302

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this recomended order. Any exceptions
to this recommended order should be filed with the agency that
will issue the final order in this case.
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